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APPELLANT BRIEF
JURISDICTION AND NATURE OF PROCEEDING
This appeal isfromthe decision of the Honorable Judge Ben H. Hadfield denying Appellant's
motion for double 402(b) motion
Jurisdiction to hear the above-entitled appeal is conferred upon the Utah Court of Appeals
pursuant to Utah Code Annotated 78-2a-3(2)(c) (1953 as amended).
STATEMENT OF ISSUES ON APPEAL AND STANDARD OF REVIEW
POINT I

The prosecuting attorney failed to abide by the terms of the plea agreement.

Standard of Review
[W]e review legal determinations for correctness.
852 P.2d 977, Hansen v. Heath, (Utah 1993)
Excerpt from page 852 P.2d 979

CQNSTTTUTIQNAL PROVISIONS, STATUTES AND RULES
U, S, CONSTITUTION AMENP, XW Section I
All persons born or naturalized in the
United States, and subject to the jurisdiction thereof, are citizens of the United States and of the
State wherein they reside. No State shall make or enforce any law which shall abridge the
privileges or immunities of citizens of the United States; nor shall any State deprive any person of
life, liberty, or property, without due process of law, nor deny to any person within its jurisdiction
the equal protection of the laws.
UTAH CONSTITUTION ART, I Section 7:
or property, without due process of law.

No person shall be deprived of life, liberty,
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STATEMENT OF THE CASE WITH CITATION TO THE RECORd
Appellant was charged with theft, a third degree felony on March 8, 2000. R. 1. Pursuant
to a plea agreement, Appellant pled guilty to the charge of theft, a third degree felony on June 12,
2001. R. 23. The plea negotiations between Appellant and the State of Utah were as follows:
Mr. Baron: We have it resolved. I believe counsel has the notes,
though, of the resolution. Perhaps he can recite that.
Mr. Bond:
She'll plead to one count of theft, a third degree felony. If
she pays her restitution within six months the state would give her a double 402
motion. R.86P.2 Line 7-12 (Attachment 1)
On September 7, 2000, Appellantfileda motion for double 402 motion as Appellant had
paid restitution in full. R. 35. (Attachment 2)
The State of Utah responded arguing Appellant had not successfully completed probation
and therefore was. not eligible for a 402 motion. R. 39. (Attachment 3)
The Honorable Judge Ben H. Hadfield issued a memorandum decision stating Appellant
had not successfully completed probation. R. 41. (Attachment 4)
Appellantfileda second motion to compel the settlement agreement between the State of
Utah and Appellant on April 27, 2000. R. 45. (Attachment 5)
The Honorable Judge Ben H. Hadfield issued a second memorandum stating "the motion
to compel is denied." R. 57. (Attachment 6)
Appellantfileda notice of appeal on October 12,2000. R. 59.

2

ARGUMENTS
ISSUE 1:

The State of Utah failed to abide by the terms of the plea agreement

The issue in this appeal is basically simple and very clear. The prosecuting attorney
entered into a plea agreement whereby he agreed to grant Appellant a double 402(b) motion if
Appellant paid the restitution within six months. The exact terms of the plea agreement are as
follows:
Mr. Baron: We have it resolved. I believe counsel has the notes, though, of the
resolution. Perhaps he can recite that.
Mr. Bond:
She'll plead to one count of theft, a third degree felony. If she pays
her restitution within six months the state would give her a double 402 motion. R.
86 P.2 Line 7-12 (Attachment 1)
In essence, the plea agreement was, as stated above, that as soon as Appellant paid the
restitution, she would be granted a double 402(b) reduction. There is no dispute Appellant paid
the restitution in full on August 30, 2000. Neither the State of Utah nor the Trial Judge
questioned the payment of the restitution. The matter of dispute in this action was whether
Appellant should be granted a double 402(b) reduction.
In State v. Patience. 944 P.2d 381, (Utah App. 1997) this Court held
The Utah Supreme Court stated that "[t]he nature of plea bargains requires the
exchange of consideration, allowing the parties involved to reach a mutually
desirable agreement. A plea bargain is a contractual relationship in which
consideration is passed." >Id. The court continued by stating: "A plea bargain
does not involve a situation where a defendant willingly pleads guilty to a crime,
neither asking nor expecting anything in return." >Id. The court then determined
that, in the case at hand, "[i]t would be ... implausible to assume that defendant
would have bargained to plead guilty expecting nothing in return if the facts are as
defendant asserts," and noted that the defendant had "apparently received seriously
deficient information from all persons involved in his case." >Id. The court
therefore remanded the case to the trial court to determine "whether [the]
3

defendant's original guilty plea was entered into knowingly and voluntarily."
944 P.2d 381, State v. Patience, (Utah App. 1997)
Excerpt from page 944 P.2d 386
In State v. GladneyT 951 P.2d 247 (Utah App. 1998) this Court stated
Contract analysis has some application to plea agreements. See > State v.
Patience, 944 P.2d 381, 387 (Utah Ct.App.1997) (noting "contract principles
'cannot be blindly incorporated into the criminal law in the area of plea bargaining.'
" (quoting > United States v. Ocanas, 628 F.2d 353, 358 (5th Cir. 1980))). In>
Santobello v. New York, 404 U.S. 257, 92 S.Ct. 495, 30 L.Ed.2d 427 (1971), the
prosecutor agreed to make no recommendations to the trial court regarding
sentencing. See > id. at 258, 92 S.Ct. at 497. Before sentencing, the State
appointed a new prosecutor to the case. See > id. at 259, 92 S.Ct. at 497. At
sentencing, the new prosecutor, unaware of the agreement, argued for the
maximum sentence, and the trial court imposed the maximum sentence. See > id.
In reviewing the case, the United States Supreme Court determined that "when a
plea rests in any significant degree on a promise or agreement of the prosecutor, so
that it can be said to be part of the inducement or consideration, such promise
must be fulfilled." > Id. at 262, 92 S.Ct. at 499. Because the prosecutor failed to
make the bargained-for recommendation, the Supreme Court vacated the judgment
and remanded the case for further consideration. See > id. at 263, 92 S.Ct. at 499.
The Utah Supreme Court has similarly recognized that contract principles may
apply to plea agreements. In > State v. Garfield, 552 P.2d 129 (Utah 1976), after
being sentenced to prison, the defendant moved to withdraw his plea because of
the prosecution's alleged failure to recommend probation as promised. See > id. at
130. At a hearing on the motion to withdraw, the prosecutor asserted that he
made the recommendation to the Adult Parole and Probation Department, the
preparer of the presentence report. See > id. The trial court did not have the
presentence report before it at the hearing on defendant's motion and simply
assumed that the prosecutor made the recommendation as he asserted. See > id.
On appeal, the Utah Supreme Court determined that the defendant was entitled to
an evidentiary hearing to ascertain whether the prosecutor actually made the
recommendation to the probation department. See > id. The supreme court ruled
that if the prosecutor did not actually make the recommendation, the "defendant is
entitled to have his sentence set aside and to be resentenced with the benefit of the
bargain, viz., a personal recommendation to the court, for probation, by the
prosecutor." >Id.
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951 P.2d 247, State v. Gladney, (Utah App. 1998)
Excerpt from page 951 P.2d 248

Finally, in State v. Garfield. 552 P.2d 129 (Utah 1976) the Utah Supreme Court held
On appeal defendant cites Santobello v. New York, > ([FN1]) wherein the
court ruled that when a plea rests in any significant degree on a promise or
agreement of the prosecutor, so that it can be said to be part of the inducement or
consideration, such promise must be fulfilled. The court further admonished:
The staff lawyers in a prosecutor's office have the burden of'letting the left hand
know what therighthand is doing1 or has done. That the breach of agreement was
inadvertent does not lessen its impact.
552 P.2d 129, State v. Garfield, (Utah 1976)
Excerpt from page 552 P.2d 130
In the present action, it is clear the prosecution agreed to grant Appellant a double 402(b)
motion if restitution was paid within six months. Appellant paid the restitution within six months
and the prosecution failed to abide by the terms of the plea agreement.
CONCLUSION
The issue and arguments in this appeal are short and simple. The prosecution failed to
abide by the terms of the agreement between Appellant and the State of Utah. It is clearfromthe
record the State of Utah agreed to recommend Appellant be granted a double 402(b) reduction
upon payment of the restitution. The State of Utah failed to honor this agreement by arguing in
their response to Appellant's motion for double 402(b) reduction that she may only be granted a
double 402(b) reduction upon successful completion of probation. This was not the agreement
entered into on the record. The Trial Judge essentially took the side of the prosecution and
denied the motion for double 402(b) reduction.
5

Based on the above arguments, the State of Utah failed to abide by the terms of the plea
agreement between the State of Utah and Appellant.
RespectfiiUy submitted this 24

day of July, 2001.

f\
/L

JUSTIN C. BOND
Attorney for Appellant

Request for Oral Argument
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CERTIFICATE OF MAILING
I hereby certify I mailed a two true and correct copy of Appellant's Brief to the following:
J. Frederic Voros, Jr.
Attorney General's Office
160 E. 300 S. 6th Floor
P.O. Box 140854
Salt Lake City, UT 84114-0833
DATED this ZX- % of July, 2001.
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ATTACHMENT 1

8

1

THE CLERK:

Case number 0011-145, State of Utah

2 J versus Elvira Quintana.
3 I

THE COURT:

This is the time scheduled for a

4

pretrial conference.

5

facing a third degree felony charge of theft.

6

have anything to report on this?

7 J

MR. BARON:

The defendant is before the court

We have it resolved.

8 J has the notes, though, of the resolution.

Do counsel

I believe counsel
Perhaps he can

9 J recite that.
10
11

MR. BOND:

She'll plead to one count of theft, a

third degree felony.

If she pays her restitution within six

12 I months the state would give her a double 4 02 motion.
13

THE COURT:

Is there a stipulated amount on the

14 J restitution?
15 J

MR. BOND:

Well, there's not a stipulated amount.

16

MR. BARON:

There's not a stipulated amount.

The

17 J reports seem to indicate about $1200.
18

MR. BOND:

19 J different amount.
20

She got a letter from Shopko that's a
We might have to work that out.

THE COURT:

Is it a long ways off from that or the

21 I same range?
22
23
24

MR. BOND:

I think like $1,200 off.

I think it was

2400 she got.
MS. LOOSLE:

Your Honor, I do understand that Shopko

25 J does assess fees and fines to go along with the restitution

ATTACHMENT 2
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Dale M. Dorius #0903
Justin C. Bond #8047
Attorneys at Law
P.O. Box 895
29 South Main
Brighair City, Utah 84302
(801) 71.3-5219 Phone
(801) 723-5210 Fax
IN THE FIRST DISTRICT COURT, BOX ELDER COUNTY
STATE OF UTAH

;)

STATE OF UTAH

;)

Plaintiff

MOTION FOR DOUBLE 402
AND MOTION FOR
REIMBURSEMENT OF FINE
PAYMENT

vs.

ELVIRA D. QUINTANA

>

Case No. 001100145

)>

Judge: Ben H. Hadfield

Defendant.

COMES NOW Defendant, by and through counsel, and hereby moves the Court for an
Order for a double 402 and for reimbursement of a fine payment on the grounds stated below.
Pursuant to a plea negotiation the Defendant and the State of Utah agreed that if
Defendant paid'restitution within six months she may be granted a double 402 motion. See copy
of the minutes attached hereto.
defendant paid the resitution amount in full on or about August 30, 2000 to the
department of corrections.
Second, pursuant to the plea negotiation, Defendant and the State of Utah agreed that if

1

Defendant paid the restitution amount within six months, the fine would be waived in full.
However, Defendant paid the fine on August 30, 2000 to the First District Court. See
reciept attached hereto. Defendant is requesting return of the fine payment based on the plea
negotiation with the State of Utah and on the grounds she paid the restitution in full.
WHEREFORE, Defendant moves the Court for an order reducing her third degree felony
conviction to a class B misdemeanor and for return of her fine payment in the sum of $925.00.
DAT£D this

day of September, 2000.

JUSTIN C. BOND
Attorney at Law

CERTIFICATE OF MAILING
I hereby certify I mailed a true and correct copy of the foregoing to the following:
Jon J. Bunderson
County Attorney
45 North First East
Brigham City, UT 84302
DATED this

day of September, 2000.

JUSTIN C. BOND
Attorney at Law
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JON J. BUNDERSON
BOX ELDER COUNTY ATTORNEY
45 NORTH 100 EAST
BRIGHAM CITY, UTAH 84302
TELEPHONE: (435) 734-9464

IN THE FIRST JUDICIAL DISTRICT COURT
BOX ELDER COUNTY, STATE OF UTAH
THE STATE OF UTAH,
Plaintiff,

:
:
::

vs.

:

ELVIRA D. QUINTANA,

::

RESPONSE TO REQUEST FOR
402 TREATMENT AND
REIMBURSEMENT OF FINE

Criminal No. 001100145

Defendant
Plaintiff did indeed agree to a double 402 motion if
defendant successfully completed the terms of her probation, and
also agreed that probation would be reviewed in eighteen months.
Defendant was placed on probation July 26, 2000, and therefore
has not completed probation.

The motion is premature at this

point.
Regarding reimbursement for the fine, the State did indeed
recommend no fine if restitution was paid in full.

However, the

Court apparently rejected that, imposed a fine, and also imposed
restitution.
It is requested that the Court seek input from Adult
Probation and Parole regarding whether or not restitution has
indeed been paid fully.

The State's recommendation still stands;

if the Court desires to change its mind and not impose a fine at
this time, then there is no objection,
DATED this

/
/ day of of^fZ&ZtfjZiXtU^
**5*>iZ72Z*Zlt^
//day

2000.

BUNDERSON
toSECUTING ATTORNEY

CERTIFICATE OF MAILING
I hereby certify that I mailed a true and correct copy of
the foregoing RESPONSE TO REQUEST FOR 402 TREATMENT AND FOR
REIMBURSEMENT OF FINE to the defendant's attorney, Justin C.
Bond, P. 0. Box 895, Brigham City UT 84302, postage prepaid, this
1 I

day of

^T>< .(tU/)Yv-\Vf \i

2000.

Secretar
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IN THE FIRST JUDICIAL DISTRICT C O U R T OF THE STATE OF
U T A H , IN A N D FOR THE C O U N T Y OF BOX ELDER
THE STATE OF UTAH,
Plaintiff,
vs.
ELVIRA D. QUINTANA,
Defendant.

I
I
I
I
I
I

HON. BEN H. HADFIELD

I

Case No. 001100145

MEMORANDUM DECISION

This matter comes before the Court pursuant to the defendant's Motion for Double 402
Treatment and Reimbursement of Fine Payment. The Court has reviewed the same and also the
Response from the State.
The Motion for Double 402 Treatment is premature in that the defendant must successfully
complete probation prior to the Court granting such a Motion. Defendant, at this stage, has not yet
"successfully completed" probation.
With regards to the issue of restitution and fine payment, if the defendant has in fact paid
the full restitution within six months of sentencing, this Court is inclined to waive the fine which was
imposed. It is suggested that the defendant and her counsel contact the probation officer, provide a
copy of this Memorandum Decision, and then request the probation agent to submit a memo and
recommendation to this Court indicating the status of the restitution payments. The Court may then
waive the fine.

CERTIFICATE OF MAILING

I hereby certify that on the ^2J

day of September, 2000,1 mailed a true and

correct copy of the foregoing Memorandum Decision, in the case of State vs. Quintana, case
number 001100145, as follows:
Jon J. Bunderson
Box Elder County Attorney
45 North 100 East
Brigham City, Utah 84302

Justin C. Bond
Attorney At Law
P. O. Box 895
Brigham City, Utah 84302

ATTACHMENT 5
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Dale M. Dorius #0903
Justin C. Bond #8047
Attorneys at Law
P.O. Box 895
29 South Main
Brigharp City, Utah 84302
(801) 723-5219 Phone
(801) 7^3-5210 Fax
IN THE FIRST DISTRICT COURT, BOX ELDER COUNTY
STATE OF UTAH

)1

STATE OF UTAH
Plaintiff

MOTION TO COMPEL
SETTLEMENT AGREEMENT

)

vs.
)

Case No. 001100145

1

Judge: Ben H. Hadfield

ELVIRA D. QUINTANA

Defendant.

'

COMES NOW Defendant, by and through counsel, and hereby moves the Court to order
the State of Utah to abide by the settlement agreement in the above action. This motion is based
on the facts and arguments below.
FACTS
1. On June 12, 2000, Defendant and the State of Utah entered into a plea bargain The
Defendant agreed to plead guilty as charged and the State of Utah specifically agreed to the
following as evidenced by the minutes attached hereto and marked Exhibit "A""
a. For purpose of sentencing, the State would agree that if restitution is paid within

1

6 months a double 402 motion to reduce may be granted and the fine to be waived if restitution is
paid in full
2 Defendant filed a motion for a double 402 reduction The State responded to said
motion (attached hereto and marked Exhibit "B") and indicated "Plaintiff did agree to a double
402 motion if defendant successfully completed the terms of her probation and also agreed that
probation would be reviewed in eighteen months "
3 The response by the State to Defendant's motion for a double 402 reduction is clearly
not what the State agreed to recommend The State of Utah has violated the terms of the
settlement agreement entered into by the Defendant in the above action
ARGUMENT
In State v Patience.944 P 2d 381„ (Utah App 1997) the Utah Appellate Court held
The Utah Supreme Court stated that "[t]he nature of plea bargains requires the
exchange of consideration, allowing the parties involved to reach a mutually
desirable agreement A plea bargain is a contractual relationship in which
consideration is passed " > Id The court continued by stating "A plea bargain
does not involve a situation where a defendant willingly pleads guilty to a crime,
neither asking nor expecting anything in return " > Id The court then duermineu
t*iat, in the case at hand, "[i]t would be implausible to assume that defendant
would have bargained to plead guilty expecting nothing in return if the facts are as
defendant asserts," and noted that the defendant had "apparently received seriously
deficient information from all persons involved in his case " > Id The court
therefore remanded the case to the trial court to determine "whether [the]
defendant's original guilty plea was entered into knowingly and voluntarily " >
Id>5
944 P.2d 381, State v. Patience, (Utah App 1997)
Excerpt from pages 944 P 2d 386-944 P.2d 388
In State v Gladnev. 951 P 2d 247, (Utah App 1998) the Utah Appellate Court
held

2

In reviewing the case, the United States Supreme Court determined that
"when a plea rests in any significant degree on a promise or agreement of the
prosecutor, so that it can be said to be part of the inducement or consideration,
such promise must be fulfilled." > Id. at 262, 92 S.Ct. at 499. Because the
prosecutor failed to make the bargained-for recommendation, the Supreme Court
vacated the judgment and remanded the case for further consideration. See > id. at
263, 92 S.Ct. at 499.
951 P.2d 247, State v. Gladney, (Utah App. 1998)
Excerpt from page 951 P.2d 248
In State v. Garfield 552 P.2d 129,, (Utah 1976) the Utah Supreme Court quoted a case
from New York stating:
On appeal defendant cites Santobello v. New York, > (FN1) wherein the court
ruled that when a plea rests in any significant degree on a promise or agreement of
the prosecutor, so that it can be said to be part of the inducement or consideration,
such promise must be fulfilled. The court further admonished:
'Tie staff lawyers in a prosecutor's office have the burden of'letting the left hand
'liow vrtiat the right hand is doing1 or has done. That the breach of agreement was
nadvertent does not lessen its impact.
552 P.2d 129, State v. Garfield, (Utah 1976)
Excerpt from page 552 P.2d 130

In the present action, the State of Utah has clearly not performed under the terrns of the
plea agreement between the State and the Defendant. The State specifically agreed to a double
402 reduction is restitution is paid within six months. Restitution has been paid and the State
should be compelled to perform as promised.
WHEREFORE, Defendant moves the Court to compel the State of Utah to perform under
the terms of the agreement between Plaintiff and Defendant.
DATED this ? ^ d a y of April, 2000.

JUSTIN C. BOND
Attorney at Law
CERTIFICATE OF MAILING
I hereby certify I mailed a true and correct copy of the foregoing to the following:
Jon J. Bunderson
County Attorney
45 North First East
Brigham City, UT 84302
DATED this ^ " ^ a y of April, 2000.
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OCT C 3 2000
JON J. BUNDERSON
BOX ELDER COUNTY ATTORNEY
45 NORTH 100 EAST
BRIGHAM CITY, UTAH 84302
TELEPHONE: (435) 734-9464
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IN THE FIRST JUDICIAL DISTRICT COURT
BOX ELDER COUNTY, STATE OF UTAH
THE STATE OF UTAH,
Plaintiff,

::
:
::

vs.

:

ELVIRA D. QUINTANA,

::

Defendant

RESPONSE TO MOTION
TO COMPEL SETTLEMENT
AGREEMENT

Criminal No. 001100145

:

Plaintiff responds to the Motion to Compel Settlement
Agreement by incorporating its earlier response to the request
for 402 treatment and reimbursement of fine, which was dated
September 19, 2000, and is part of the Courtfs file.
Additionally, attached hereto is a copy of the minutes from
the inside front cover of the f^ile, indicating that the offer was
to review probation in eighteen months, with a 402 motion if
successful, and a double 402 if restitution was paid within six
months.
None of this leads to the conclusion that there was a
settlement offer to grant a double 402 reduction now, or within
six months.

In any event, any plea bargain is merely a recommendation,
and regardless of the bargain, the Court retains the right to
impose sentence as the Court sees fit.
DATED this

day

of
«1.,

0

2000,

.IIIHIV.

BUNDERSON
PROSECUTING ATTORNEY

CERTIFICATE OF MAILING
I hereby certify that I mailed a true and correct copy of
the foregoing RESPONSE TO MOTION TO COMPEL SETTLEMENT AGREEMENT
to the defendant's attorney, Justin C. Bond, P. O. Box 895,
Brigham City UT 84302, postage prepaid, this

c

~J

day of

2000.

- WJQUX?M
Secretary/
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ACTION

DATE
«?

H

«.

sjl*s^<xj£

k*f9**f

Ob

Y

th/x>

?*^

(\>-}#t>

-t^*
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IN THE FIRST JUDICIAL DISTRICT COURT OF THE S T A ¥ I W S AT LA'
UTAH, IN AND FOR THE COUNTY OF BOX ELDER
THE STATE OF UTAH,
Plaintiff,
vs.

I
I
I

H O N . BEN H. H A D F I E L D

ELVIRA D. QUINTANA,

I
I

MEMORANDUM DECISION

Defendant.

I
I

Case No. 001100145

This matter comes before the Court pursuant to the defendant's Motion to Compel
Settlement Agreement. The Court has reviewed the Motion, together with the attached minute entry,
as well as the Response from the State.

This Court previously issued a Memorandum Decision, dated September 21, 2000. That
Decision apparently gave rise to the defendant's Motion which is dated "April 27,2000," yet was filed
with the Court on September 28, 2000.

The Motion to Compel is denied. The Court is of the opinion that its previous Decision,
dated September 21 s t , is not ambiguous. Even if the defendant's contention that the State agreed to
recommend a double 402 motion within six months, were found to be true, the Court is not bound by
such a recommendation. For those reasons, the Motion is denied and the Court directs counsel to
contact the probation agent and provide that agent with documentation that the restitution has been paid
within a six-month period. Once that has been completed and communicated to the Court from Adult
Probation, this Court will gladly waive the fine. However, the fine is not waived until such time as
these procedures have been completed.

CERTIFICATE OF NOTIFICATION
I certify that a copy of the attached document was sent to the
following people for case 001100145 by the method and on the date
specified.
METHOD
Mail

Mail

Dated this

la.

day of

Akl

NAME
JUSTIN C BOND
ATTORNEY DEF
P 0 BOX 895
2 9 SOUTH MAIN STREET
BRIGHAM CITY, UT 843 02
JON J. BUNDERSON
ATTORNEY PLA
45 NORTH 1ST EAST
BRIGHAM CITY UT 843 02

20OO

& v
^

Deputy Cd>urt Clerk
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